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Court of Appeals of the District of Columbia 


No. 4645. 

Frank J. Sloan, Appellant, 
vs. 

Nettie O. Tompson et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 72730. 

Frank J. Sloan, Plaintiff, 
vs. 

Nettie O. Thompson and Graham Loving, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis- 
tdict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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FRAkK J. SLOAN VS. NETTIE 0. THOMPSON ET AL. 


1 Declaration, 

Filed February 16, 1927. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 72730. 

Frank J. Sloan, Plaintiff, 

VS. 

Nettie O. Thompson and Graham Loving, Defendants. 

The plaintiff, Frank J. Sloan, of the city of Washington 
and District of Columbia, sues the defendants, Nettie O. 
Thompson and Graham Loving, also of the city of Washing¬ 
ton and District of Columbia, for that heretofore, to-wit, on 
the 28th day of ^lay, 1923, at Washington, D. C., the plain¬ 
tiff and the defendants made and entered into an agree¬ 
ment in writing and under seal, wherein and whereby the 
defendants employed the plaintiff, an attorney at law of 
the city of Washington and District of Columbia, to nego¬ 
tiate for them an alleged claim for services rendered by 
them to one Thomas P. Graham, deceased, during his life¬ 
time, and which were not fully paid for by him, the said 
negotiation to be with or concerning one Mary E. G. 
Phipps, of Troy, New York, the residuary legatee named 
by the said Thomas P. Graham in his last will and testa¬ 
ment, the defendants agreeing, both jointly and severally, 
in said contract to pay to the plaintiff for his services in 
that connection an amount equal to twenty per cent, of any 

benefit received bv them or either of them from the said 

% 

Mary E. G. Phipps or her estate, it being specifically 
agreed in said contract that any benefit, present or future, 
coming to the defendants or either of them, in the form of 
a legacy, devise or otherwise, from the said Mary E. G. 
Phipps, issuing from any of her resources, should be con¬ 
strued to be from the efforts of the plaintiff, and the plain¬ 
tiff agreed to prosecute the said negotiation for the 

2 defendants to the best of his ability, and to go to 
Troy, N. Y., and there remain until he had exhausted 
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every legitimate means to him known for the accomplish¬ 
ment of his purpose. And the plaintiff says that he did 
go to Troy, N. Y., in behalf of these defendants, at his own 
expense, on, to-wit, June 4, 1923, and prosecuted to the 
best of his ability the alleged claim of the defendants, and 
did not leave said city of Troy, N. Y., until he had ex¬ 
hausted every legitimate means to him known to accom¬ 
plish his purpose. And the plaintiff further says that Mary 
E. G. Phipps departed this life, testate, on or about Octo¬ 
ber 15, 1924, and by her last will and testament Graham 
Loving, one of the defendants hereto, became entitled to 
the sum of twenty thousand dollars, which sum was paid 
to him on, to-wit, January 20, 1926, by the administrator of 
the estate of Mary E. G. Phipps, deceased. The plaintiff 
further states that he, prior to the receipt of the aforesaid 
twenty thousand dollars by the defendant, Graham Loving, 
had performed every service required of him, and in the 
manner as specfied in said contract, and plaintiff alleges 
that he is now and has been since January 20, 1926, en¬ 
titled to recover from the defendants, or either of them, 
the sum of four thousand dollars, being an amount equiva¬ 
lent to twenty per cent, of the amount received by the said 
defendant Loving, as provided in said contract. And 
plaintiff alleges that the defendants, or either of them, 
have not paid the aforesaid amount, although often re¬ 
quested so to do, nor has any one paid the same for them, 
or for either of them, or any part thereof. 

Wherefore the plaintiff brings this suit, and claims of 
the defendants the sum of four thousand dollars, with in¬ 
terest at 6% from January 20, 1926, besides costs. 

R. E. WELLFORD, 
Attorney for Plaintiff, 

3 Affidavit, 

District of Columbia, ss: 

Frank J. Sloan, being first duly sworn, deposes and says: 
I am the plaintiff In the above entitled cause, wherein Nettie 
O. Thompson and Graham Loving are named as defend¬ 
ants, and that I have a good cause of action against said 
defendants, which said cause of action is as follows; 
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On the 28th day of May, 1923, at Washington, D. C., I 
entered into an agreement in writing and under seal with 
the said defendants, wherein and whereby I, being an at¬ 
torney at law of the District of Columbia Bar, was em¬ 
ployed by the said defendants to negotiate for them an al¬ 
leged claim for services rendered by the said defendants 
to one Thomas P. Graham, deceased, during said Graham’s 
lifetime, and which were not fully paid for by said Graham, 
the said negotiation to be with or concerning one Mary E. 
G. Phipps, of Troy, New York, the residuary legatee named 
by the said Thomas P. Graham in his last will and testa¬ 
ment, the defendants agreeing in said contract, jointly 
and severally, to pay to me for such services an amount 
equal to twenty per cent, of any benefit received by them 
or either of them from the said Mary E. G. Phipps, or her 
estate, it being specifically agreed in said contract that any 
benefit, present or future, coming to the said defendants 
or either of them, in the form of a legacy, devise or other¬ 
wise, from the said Mary E. G. Phipps, issuing from any 
of her resources, should be construed to be from my efforts. 
And I agreed to prosecute said negotiation for the defend¬ 
ants to the best of my ability, and to go to Troy, N. Y., and 
there remain until I had exhausted every legitimate means 
to me known for the accomplishment of my purpose. 
Furthermore, I did go to Troy, N. Y., in behalf of said 
defendants, at my own expense, on, to-wit, June 4, 1923, 
and did there prosecute to the best of my ability 
4 the alleged claim of the said defendants, and did 
not leave said city of Troy, N. Y., until I had ex¬ 
hausted every legitimate means to me known to accomplish 
my purpose. 

Affiant further states that the said Mary E. G. Phipps 
died testate on or about October 15, 1924, and by her last 
will and testament the defendant Loving became entitled to 
the sum of twenty thousand dollars, and that said sum was 
paid to him on, to-wit, January 20, 1926, by the adminis¬ 
trator of said Mary E. G. Phipps, deceased. 

Affiant further says that he, prior to the receipt by the 
defendant Loving of the aforesaid sum of twenty thousand 
dollars, had performed every service required of him, and 
in the manner specified by the said contract, so that since 
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January 20, 1926, affiant has been entitled to recover from 
the defendants, or either of them, the sum of four thousand 
dollars, being the equivalent of twenty per cent, of the 
amount received by the defendant Loving, as provided in 
said contract, but that notwithstanding the valuable serv¬ 
ices rendered to the defendants by this affiant, the defend¬ 
ants, or either of them, have not paid the aforesaid sum of 
four thousand dollars, although often requested so to do, 
nor has any one paid the same for them, or any part thereof. 

Wherefore there is now justly due and owing to this 
plaintiff from the defendants the sum of four thousand dol¬ 
lars, with interest thereon at G% from January 20,1926, ex¬ 
clusive of all set offs and just grounds of defense. 

FRAlSn^ J. SLOAN. 

Subscribed and sworn to before me this 16th day of Feb¬ 
ruary, 1927. 

[Seal] EDITH M. STEVENS, 

Notary Public, D, C. 

5 Demurrer of Defendant Loving. 

Filed February 23,1927. 

• #*«#•• 

Now comes the defendant, Graham Loving, and demurs 
to the Declaration herein filed and says that the same is 
bad in substance: 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendant Graham Loving. 

Note. 

The points to be argued on the foregoing Demurrer are: 

1. The Declaration fails to set forth facts sufficient to 
constitute a cause of action. 

2. The Declaration fails to set forth that the plaintiff 
upon his part performed the obligations which were neces¬ 
sary by him to be performed under the alleged contract, in 
order to entitle him to recover against this defendant. 
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3. The declaration fails to show that the legacy left to 
this defendant by Mary E. G. Phipps, was left by her on 
account of, or through or by reason of, any services or acts, 
or doings of the plaintiff. 

WRIGHT, 

Attorney for Defendant Graham Loving. 

R. E. Wellford, Esq., 

Insurance Bldg., 

Attorney for Plaintiff: 

Please take notice that the above Demurrer will be calen¬ 
dared for hearing for Friday, February 25th, at 10 o’clock 
a. m. 

WRIGHT, 

Attorney for Defendant Graham Loving, 

6 Demurrer of Defe'ndant Thompson 

Filed February 23, 1927. 

• *••**• 

Now comes the defendant, Nettie O. Thompson, and de¬ 
murs to the Declaration herein filed and says that the same 
is bad in substance. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendant Nettie 0, Thompson, 

Note, 

The points to be argued upon the foregoing Demurrer 
are: 

1. The Declaration fails to set forth facts sufficient to 
constitute a cause of action against this defendant. 

2. The Declaration fails to set forth the performance by 
the plaintiff of all the obligations upon his part to be per¬ 
formed before a cause of action in his favor against this 
defendant did arise. 

3. The Declaration shows upon its face that the plaintiff 
rendered no services to this defendant for which he is 
entitled to recover against her. 

WRIGHT, 

Attorney for Defendant Nettie 0. Thompson, 
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R. E. Wellford, Esq., 

Insurance Bldg., 

Attorney for Plaintiff: 

Please take notice that the above Demurrer will be calen¬ 
dared for hearing for Friday, February 25th, at 10 o’clock 
a. m. 

WRIGHT, 

Attorney for Defendant Nettie 0, Thompson, 
Memorandum, 

March 4, 1927.—Demurrers sustained, with leave to 
amend. 

7 Supreme Court of the District of Columbia. 

Wednesday, March 23rd, 1927. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons, presiding. 

««#«•*• 

Come now the parties hereto, by their respective attor¬ 
neys of record, and thereupon, the plaintiff electing to 
stand upon his declaration, and it appearing to the Court 
that the defendants’ demurrers to the declaration were sus¬ 
tained on the 4th day of March, 1927, it is ordered that said 
declaration be, and the same is hereby dismissed. 

Wherefore it is considered that plaintiff take nothing by 
this action, that the defendants go hence without day, be 
for nothing held, and recover of the plaintiff herein their 
costs of defense to be taxed by the Clerk and have execution 
thereof. 

From the foregoing judgment the plaintiff by his attorney 
notes an appeal in open Court to the Court of Appeals; 
Whereupon the maximum of an undertaking for costs is 
fixed in the sum of One Hundred Dollars, with leave to de¬ 
posit Fifty Dollars in lieu thereof with the Clerk. 


8 


PRANK J. SLOAN VS. NETTIE 0. THOMPSON ET AL. 


Memorandum, 

April 4, 1927.—^$50 deposited in lieu of Appeal Bond. 

Assignment of Errors, 

Filed April 4, 1927. 

##**••• 

The Trial Court erred as follows: 

1. In sustaining the demurrer of defendant Nettie 
8 0. Thompson to the plaintiff’s declaration filed 

herein. 

2. In sustaining the demurrer of defendant Graham Lov¬ 
ing to the plaintiff’s declaration filed herein. 

3. In entering judgment in favor of the defendants for 
costs. 

R. E. WELLFORD, 

J. P. LABOFISH, 
Attorneys for Plaintiff, 

Service of copy of the above assignment of errors 
acknowledged this 4th day of April, A. D. 1927. 

WRIGHT, 

Attorney for Defendants Nettie 0, 

Thompson and Graham Loving, 

Designation of Record, 

Filed April 4, 1927. 

###«### 

The plaintiff having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on April 4th, 
1927, hereby requests the Clerk of the Supreme Court of 
the District of Columbia to prepare, at plaintiff’s expense, 
a transcript of the record on appeal, including therein the 
following papers and proceedings, namely: 

1. Declaration. 

2. Demurrer of defendant Nettie 0. Thompson. 

3. Demurrer of defendant Graham Loving. 

4. Memo sustaining demurrers, with leave to plaintiff to 
amend. 


FRANK J. SLOAN VS. NETTIE O. THOMPSON ET AL 9 

5. Judgment in favor of defendants for costs. Appeal 
noted by plaintiff in open court. Deposit of fifty dollars in 
lieu of appeal bond. 

6. Assignment of errors. 

7. Designation of record. 

R. E. WELLFORD, 

J. P. LABOPISH, 
Attorneys for Plaintiff, 

9 Service of copy of the above designation of record 
acknowledged this 4th day of April, 1927. 

WRIGHT, 

Attorney for Defendants Nettie 0, 

Thompson and Graham Loving, 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 72730 at Law, wherein Frank J. 
Sloan is Plaintiff and Nettie 0. Thompson and Graham 
Loving are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of September, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric, 

By CHAS. B. COFLIN, 

Assista/nt Clerk, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4645. Frank J. Sloan, appellant, vs. Nettie 0. Thomp¬ 
son et al. Court of Appeals, District of Columbia. Filed 
Oct. 5, 1927. Henry W. Hodges, clerk. 

(8189) 
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IN THE 


IIRT or OF M n IF IBMU 

October Term^ 1927 


No. 4645. 


FRANK J. SLOAN, Appellant, 
vs, 

NETTIE 0. THOMPSON and GRAHAM LOVING, Appellees. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF THE CASE 

This is an appeal by the plaintiff from a memorandum 
of the Supreme Court of the District of Columbia sustain¬ 
ing the demurrers of the two parties defendant, and from 
judgment for costs entered by said court in favor of the 
defendants. 

The declaration (Rec. p. 2) alleged the making of a 
contract of employment between plaintiff, an attorney at 
law, and defendants, for a contingent fee; the perform¬ 
ance of the contract of employment; the happening of a 
contingency contemplated by the contract, entitling plain¬ 
tiff to the stipulated percentage of compensation; the 
breach by the defendants and each of them of their agree¬ 
ment to pay plaintiff, and damage to plaintiff in the 
amount of $4,000, besides interest and costs. 
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Defendant Loving demurred (Rec. p. 5) to the declara¬ 
tion, generally, and also particularly on the grounds that 
the declaration failed to show performance by the plain¬ 
tiff of all conditions precedent to a right of recovery 
against him, and that the declaration failed to show that 
the plaintiff brought about the leaving of the legacy by 
Mary E. G. Phipps to him. 

Defendant Thompson demurred (Rec. p. 6) to the dec¬ 
laration, generally, and also particularly on the grounds 
that the declaration failed to show performance by the 
plaintiff of all conditions precedent to a right of action 
against her, and that the declaration showed no services 
rendered to her for which plaintiff would be entitled to 
recover against her. 

The trial court sustained both demurrers, with leave to 
plaintiff to amend (Rec. p. 7), and entered judgment in 
favor of defendants for costs (Rec. p. 7), from all of 
which the plaintiff noted this appeal (Rec. p. 7). 

ASSIGNMENT OF ERRORS 

The Trial Court erred as follows: 

1. In sustaining the demurrer of defendant Nettie 0. 
Thompson to the plaintiff^s declaration filed herein. (Rec- 

p. 8.) 

2. In sustaining the demurrer of defendant Graham 
Loving to the plaintiff's declaration filed herein. (Rec. 

p. 8.) 

3. In entering judgment in favor of the defendants for 
costs. (Rec. p. 8.) 

ARGUMENT 

The instrument declared upon (Rec. p. 2) was alleged to 
have been made and entered into by the plaintiff and the 
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defendants in writing and under seal, and set out in terms 
necessarily broad the nature of the plaintiff^s undertak¬ 
ing ; the compensation to be paid to him upon the happen¬ 
ing of a designated contingency, and the agreed construc¬ 
tion of the contract. 

The plaintiff then alleged in his declaration (Rec. p. 3), 
as performance of the condition precedent to his right to 
compensation, that he did go to Troy, N. Y., on a day 
certain, and did there prosecute to the best of his ability 
the alleged claim of the defendants, and did not leave said 
Troy until he had exhausted every legitimate means to 
him known to accomplish his purpose, and that a contem¬ 
plated contingency happened, upon which his right to 
compensation was made by the said contract to depend. 

SECOND ASSIGNMENT OF ERROR 

For the sake of clearer argument, and in order to show 
that a priori plaintiff is entitled to recover against de¬ 
fendant Thompson, the second assignment of error (Rec. 
p. 8) will be discussed first. 

The demurrer of defendant Loving (Rec. p. 5) is based 
upon the theories, set out in paragraphs 2 and 3 thereof, 
that the declaration fails to show, first, performance by 
the plaintiff of his obligations precedent to his right to 
recover against that defendant, and, second, that the dec¬ 
laration fails to show that Mary E. G. Phipps left the 
legacy to defendant Loving by reason of anything the 
plaintiff did. 

The first of the two points raised by this demurrer may 
be answered by the following quotation from Corpus 
Juris: 
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"At common law it was ordinarily required of the 
pleader to make not only an allegation of the per¬ 
formance of a condition precedent, but also a state¬ 
ment of the time and manner of its performance or 
an excuse for non-performace, in order that the 
court might determine, as a matter of law, whether 
or not the intention of the parties had been fulfilled, 
and in order that a traversable issue might be pre¬ 
sented. But according to the general rule as it now 
exists, and is established in some jurisdictions by 
statute, in pleading the performance of conditions 
precedent, it is not necessary for plaintiff to state 
the facts showing such performance, but he may 
aver generally that he has duly performed all the 
stipulations and conditions on his part; and in such 
case defendant cannot set up in defense the nonper¬ 
formance of any condition which he has not specified 
in his plea.” 13 C. J., Contracts, 850 (3). 

The following excerpts from Thornton on Attorneys at 
Law would seem to hold sufficient the plaintiff's allegation 
of performance: 

"Sec. 494. Declaring on Express Contract. . . As a 
general rule it will be sufficient to incorporate the 
contract in the declaration or complaint, show the 
performance of services thereunder, and allege the 
indebtedness, and the failure of the defendant to pay 
the same.. 

"Sec. 496. Alleging Performance. The declaration 
or complaint must allege that the services under¬ 
taken by the attorney were performed, but it is not 
necessary that the services should be itemized, and 
a distinct value placed upon each item thereof; it will 
be sufficient to state the facts constituting the cause 
of action in ordinary and concise language, and if 
the defendant desires further information, he may 
call for a bill of particulars, the allowance of which 
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is usually discretionary with the court. Of course, 
if a contract of employment obliges the attorney 
to make a detailed and separate charge for each item 
of service rendered, then he should, in an action 
against his client to recover the fee, file a bill of par¬ 
ticulars in the first instance, setting out fully and in 
detail the services charged for.” (Thornton on At¬ 
torneys at Law, Vol. 2, Sections 494 and 496.) 

Also the following from Stephen on Pleading: 

"Yet this rule requiring performance to be special¬ 
ly shown admits of relaxation where the subject 
comprehends such multiplicity of matter as would 
lead to great prolixity; and a more general mode of 
allegation is in such cases allowable. It is also open 
to the following exceptions: where the condition is 
for the performance of matters set forth in another 
instrument, and these matters are in an affirmative 
and absolute form, and neither in the negative nor 
the disjunctive, a general plea of performance is 
sufficient.” (Stephen on Pleading, 3d Am. Ed., p. 
306.) 

The contract was silent as to the details of procedure to 
be followed by the plaintiff upon reaching Troy. He 
simply contracted to prosecute the negotiation to the 
best of his ability, and to go to Troy, N. Y., and stay 
there until he had exhausted every legitimate means to 
him known for the accomplishment of his purpose. 

The precise things that the plaintiff was expected to do 
could not have been set out in a contract. The defendants 
reserved no power of control or suggestion over the plain¬ 
tiff's actions. In effect they said to the plaintiff, "Gro to 
Troy, and do what you think is best, and if anything 
comes to us from Mary E. G. Phipps, you shall have a 
sum equal to twenty per cent of it.” 


6 


The plaintiff alleges performance in the terms and in 
the sense of the contract, and it is submitted that this 
statement of performance satisfies the requirements of 
good pleading. 

The second question presented by the demurrer is 
raised in the very face of defendant Loving's express 
agreement. He admits the contract, he admits that plain¬ 
tiff went to Troy in pursuance thereof, and there prose¬ 
cuted the alleged claim of defendants to the best of his 
ability, and that he did not leave there until he had ex¬ 
hausted every means to him known to accomplish his 
purpose, and he admits receiving the legacy from Mary 
E. G. Phipps, but he seeks to escape from the provision 
of the contract to which reference is made in the decla¬ 
ration in these words: ‘‘it being specifically agreed in said 
contract that any benefit, present or future, coming to 
the defendants or either of them, in the form of a legacy, 
devise, or otherwise, from the said Mary E. G. Phipps, 
issuing from any of her resources, should be construed 
to be from the efforts of the plaintiff." (Rec. p. 2.) 

The inclusion of these words in the contract can not be 
explained upon any other theory than that the parties 
realized at the time of making the contract that it would 
be a difficult or impossible matter to prove the mental 
persuasion of Mary E. G. Phipps by the plaintiff, especial¬ 
ly if the benefits which the defendants hoped to receive 
from her should come, as they did, by way of legacy. And 
therefore, while the parties were dealing at arm's length 
with one another, they agreed that at all events the plain¬ 
tiff should have a sum equal to twenty per cent. 
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It has been held by the Supreme Court of Michigan that 
a contract between attorney and client whereby the at¬ 
torney was to secure for the client as much as he could 
out of certain estates for a share thereof, entitled the at¬ 
torney to the proportion of the estates contracted for, 
even though the client^s share vested in her by operation 
of law, and was not secured for her by the attorney. 
Moran v. L'Etoumeau, 118 Mich. 159. 

Thornton on Attorneys at Law is specific on the point: 

“Sec. 424. Manner of Effecting Contingency. The 
manner in which the desired result is brought about 
is immaterial, so long as it is a lawful one, unless 
the contract provides for performance in some par¬ 
ticular way; thus, it is not essential that there 
should be a trial or other litigation; indeed contracts 
for contingent fees frequently provide for the pay¬ 
ment of the fee upon the settlement of the action or 
claim. Nor does the fact that a matter is conducted 
successfully without trial or other litigation warrant 
the court in disregarding the contract, and reducing 
the fee stipulated for therein. ... So under a con¬ 
tract to pay an attorney a percentage *on all amounts 
collected,* the attorney is entitled to his percentage, 
although the claim is paid without his interfer¬ 
ence. . . .** (Thornton on Attorneys at Law, Vol. 2, 
Sec. 424.) 

FIRST ASSIGNMENT OF ERROR 

Defendant Thompson demurred on the theories set out 
in paragraphs 2 and 3 of her demurrer (Rec. p. 6), to-wit, 
that the declaration failed to show performance by the 
plaintiff of all the obligations upon his part to be per- 
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formed before a cause of action in his favor should arise 
against her, and that the declaration showed upon its 
face that the plaintiff rendered no service to her for 
which he is entitled to recover against her. 

The argument directed to defendant Loving's conten¬ 
tion as to performance of conditions precedent is ap¬ 
plicable to the contention of this defendant. Plaintiff al¬ 
leged that he did what the contract required him to do. 

The declaration alleges a contract containing the de¬ 
fendants' own construction of it, i. e., that any benefit 
coming to them or either of them from Mary E. G. Phipps 
should be construed to be from the efforts of the plaintiff. 

Furthermore, the contract was, as declared upon, a 
joint and several obligation as to the defendants. It 
bound defendant Thompson, as fully as it bound 
defendant Loving, to pay plaintiff his compensation, 
whether a benefit should come to both defendants, or to 
defendant Loving, or to herself. The contract made de¬ 
fendant Thompson's liability to turn, not upon plaintiff's 
procuring a benefit for her from Mary E. G. Phipps, but 
upon plaintiff's performing his undertaking to the best of 
his ability, and the accrual to both defendants or to 
either of them of a benefit from Mary E. G. Phipps. 

This defendant admits that a benefit did accrue to 
defendant Loving from Mary E. G. Phipps after the mak¬ 
ing of the contract in question, and after plaintiff had 
gone to Troy, and had there prosecuted defendants' 
alleged claim to the best of his ability, and had not left 
there until he had exhausted every legitimate means to 
him known to accomplish his purpose. Therefore defend¬ 
ant Thompson is bound jointly with defendant Loving, 
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and severally, to pay plaintiff a sum equal to twenty per 
cent of the benefit which accrued to defendant Loving 
from Mary E. G. Phipps. 

THIRD ASSIGNMENT OF ERROR 

The third assignment of error (Rec. p. 8), depending as 
it does upon the Court’s disposition of the first and second 
assignments, requires no argument, and is therefore left 
to abide that event. 


CONCLUSION 

The appellant submits that in refusing to give effect to 
the contract according to its terms as alleged, and in re¬ 
fusing to hold that he had shown performance of every 
condition precedent to his right of recovery against the 
appellees jointly and severally, the trial court committed 
error, and its judgment should be reversed. 

Respectfully submitted, 

R. E. WELLFORD, 

J. P. LABOFISH. 







Hl^TVIP 




X Ulb 

flflLife '^T JSAiiJLlJSJ 












IN THE 


Court of of Columfita 

October Term, 1927. 


No. 4645. 


Frank J. Sloan, Appellant, 


vs, 

Nettie O. Thompson and Graham Loving, Appellees, 


BRIEF FOR APPELLEES. 


The case is here upon appeal from a judgment ren¬ 
dered on demurrer to a declaration in favor of the de¬ 
fendants below, who are the appellees here. The ap¬ 
pellant sued upon an alleged written contract employ¬ 
ing him, a member of the Bar, 

“to negotiate for them an alleged claim for ser¬ 
vices rendered by them to one Thomas P. Graham, 
deceased^ and which were not fully paid for by 
him, the negotiations to be with or concerning one 
Mary E. G. Phipps, of Troy, N. Y., the residua^ 
legatee named by the said Thomas P. Graham in 
his last will and testament, the defendants agree¬ 
ing, both jointly and severally, in said contract to 
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pay to the plaintiff for his services in that connec¬ 
tion an amount equal to twenty per cent, of any 
benefit recived by them or either of them from the 
said Mary E. G. Phipps or her estate, it being 
specifically agreed in said contract that any bene¬ 
fit, present or future, coming to the defendants or 
either of them, in the form of a legacy, devise or 
otherwise, from the said Mary E. G. Phipps, is¬ 
suing from any of her resources, should be con¬ 
strued to be from the efforts of the plaintiff.’’ 

The declaration further avers that the appellant 

“did go to Troy, N. Y., in behalf of these defen¬ 
dants, at his own expense, on to wit, June 4, 1923, 
and prosecuted to the best of his ability the al¬ 
leged claim of the defendants, and did not leave 
said City of Troy, N. Y., until he had exhausted 
every legitimate means to him known to accom¬ 
plish his purpose.” 

There is no further statement in the declaration that 
savors of an averment that the Appellant rendered 
any services whatever for the appellees, or that he did 
anything which was of benefit to them, or that the 
legacy which Mary E. G. Phipps left to the Appellee, 
Graham Loving, was on account of the efforts of the 
Appellant. 

It is true that the declaration does aver, “that the 
plaintiff has performed every service required of him, 
and in the manner as specified in said contract”; but 
this is not an averment that the plaintiff performed 
the obligations which the contract put upon him; it 
may be that the Appellees did not “require” that the 
Appellant do anything at all; the averment certainly 
is not an averment that he performed the obligations 
of his contract. 
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So that the question narrows itself down to this; 
does the averment that the Appellant ‘‘prosecuted to 
the best of his ability the alleged claim of the defen¬ 
dants and did not leave said City of Troy, N. Y., until 
he had exhausted every legitimate means to him known 
to accomplish his purpose,’^ whether this averment is 
an averment of fact or the statement of mere conclu¬ 
sions, it does not set forth what the plaintiff did, it does 
not say that he ever really did anything; the averment 
does not state that he had used any “legitimate means’^ 
it merely states that he remained “until he had ex¬ 
hausted every legitimate means to him known’it 
does not even aver that he “knew” of any legitimate 
means, and does not aver that he did anything at all; 
it is his mere conclusion and opinion without stating 
a single fact, or act, or deed. If he did anything in fact 
the fact of what he did is withheld from the pleading, 
and not averred therein. 

Indeed it is not claimed in the brief of the Appellant 
that he did in fact perform any services at all for the 
Appellees nor is it claimed that the legacy which Miss 
Phipps left to one of the Appellees was the result in 
any way of his efforts. The absence of these necessary 
averments from a declaration undertaking to sue on 
a contract, is sought to be evaded by referring to that 
part of the contract “it being specifically agreed in 
said contract, that any benefit, present or future, com¬ 
ing to the defendants, or either of them in the form of 
a legacy, devise or otherwise, from the said Mary E. G. 
Phipps issuing from any of her resources, should be 
construed to be from the efforts of the plaintiff.” The 
answer to this contention is two fold: 

1. It is against public policy for a member of the Bar 
to claim a citizen’s money without renderingg some 
service to entitle him to it; 
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2, It is an attempt to render a bare agreement legally 
binding although there was no consideration for it. 

People may make ‘‘agreements” as distinguished 
from “contracts” ad libitum; but no “agreement” is 
legally binding or enforceable in the absence of “con¬ 
sideration”; it is the presence of a consideration which 
distinguishes mere agreements from contracts, and 
renders the latter legally binding and enforceable while 
the former are not. It is as if one person had agreed; 
“I will pay you Four Thousand Dollars whether you do 
anything or not ’ ’; such an agreement could never be a 
“contract” because there was no consideration for it; 
the agreement at Bar presents the same infirmity; it 
is an agreement that the plaintiff shall be paid “whether 
he did anything or not,” whether he rendered any ser¬ 
vices or not; which is an agreement without considera¬ 
tion. The insertion by the plaintiff in the contract 
with his clients, “and benefits coming to the defen¬ 
dants, or either of them from the said Mary E. G. 
Phipps, shall be construed to be from the efforts of the 
plaintiff” can not help the situation for the reason 
that it is a mere effort to “agree” that a consideration 
may be dispensed with; this the law does not permit; 
people can not by agreeing to dispense with a consid¬ 
eration, make binding an agreement which is, in fact, 
without consideration. The law requires “considera¬ 
tion,” and does not permit people to create binding 
obligations by agreeing to dispense with it. Men may 
say: “I agree to be bound without consideration”; the 
law says, “I will not bind you unless there was con¬ 
sideration.” That the judgment below was correct, is 

Respectfully submitted, 

Daniel Thew Wright, 
Philip Ershleb, 

Attorneys for Appellee. 




